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THE NEED FOR A COMMISSION ON 
MENTAL HEALTH

 Overcrowded dockets

 A lack of communication, coordination and collaboration 
among courts, state and local mental health providers, 
attorneys, and mental health advocates

 A need for specialized, multidisciplinary legal training

 A need for technology to manage dockets and caseloads

 A need for the children and adults involved in the justice 
system to have a voice in the decisions that affect their lives

 A lack of community resources to provide adequate mental 
health services to children, youth, and families
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The mission of the Judicial Commission on 
Mental Health is to engage and empower 

court systems through collaboration, 
education, and leadership, thereby 

improving the lives of individuals with 
mental health needs, substance use 

disorders, and intellectual and 
developmental disabilities.



WHY DOES MENTAL 
HEALTH LAW MATTER?

John died by suicide in 2018 after his mother 
pleaded with his attorney, the prosecutor, the 
doctor at the court-ordered facility—anyone 
who would listen– that he was suicidal and 
needed to be transferred to a civil 
commitment.



WHAT DO YOU NEED TO KNOW?
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UNDERSTANDING THE DIFFERENCE: 
COMPETENCY, INSANITY, CAPACITY, AND 

MENTAL ILLNESS
 Competence to stand trial is the legally determined capacity of a criminal 

defendant to proceed with criminal adjudication.

 Insanity relates to a criminal defendant’s mental state at the time the alleged 
crime was committed and is an affirmative defense to prosecution.

 Capacity relates to the individual’s ability to understand the nature and 
consequences of decisions.

 Mental illness relates to impairment of thought, perception of reality, emotional 
process, judgment, or behavior; a person may have a mental illness, but still be 
competent to stand trial (though maybe not without counsel).



THINGS TO KEEP IN MIND 
AS  YOU REPRESENT A CLIENT 

WITH MENTAL ILLNESS
 Mental Illness and Intellectual and Developmental Disabilities are not the 

same. 

 You owe your client zealous representation

 Mitigate, Mitigate, Mitigate

 Ineffective Assistance of Counsel and Reversible Error

 Overcome your own Prejudices 

 Incarceration is particularly harmful to people with mental illness

 Do not let your client get caught in the  “revolving door”



DO’S AND DON’TS WHEN WORKING WITH 
CLIENTS WITH MENTAL ILLNESSES

Do’s
 Use inclusive and respectful language
 Set calm and consistent tone in the room
 Gather information from support systems associated with the client
 Consider peer specialists to assist with engagement
 Be aware of sensitive behavioral health related information

Don’ts
 Use language that could be perceived as threatening, confrontational or 

disrespectful
 Use legal jargon that may not be understood
 Adopt a one size fits all approach to communication and decision making



COLLABORATION

 Quarterly Systems Improvement Meetings
 Multi-disciplinary system decision makers meet to discuss systemwide problems and 

solutions. 

 Weekly Case Management Meetings
 Goals include reviewing specific cases to ensure services across systems (housing, 

employment, life skills, etc.) that consider and respond to the full spectrum of an 
individual’s needs. Team members also ensure that traditional information silos are 
broken down to best serve the individual. 

 To do this, Judges and attendees need to be able to share information.



INFORMATION SHARING 

State law requires that agencies share information for purposes of 
continuity of care and services for “special needs offenders” 

This includes individuals: 
 for whom criminal charges are pending or 
 who, after conviction or adjudication, is in custody or under any 

form of criminal justice supervision. 

Specifically, an agency must: 
 accept information relating to a special needs offender or a juvenile 

with a mental impairment that is sent to the agency to serve the 
purposes of continuity of care and services regardless of whether 
other state law makes that information confidential; and 
 disclose information relating to a special needs offender or a 

juvenile with a mental impairment, including information about the 
offender's or juvenile's identity, needs, treatment, social, criminal, 
and vocational history, supervision status and compliance with 
conditions of supervision, and medical and mental health history, if 
the disclosure serves the purposes of continuity of care and services. 

Tex. Health & Safety Code § 614.017



Emergency 
Detention

Protective 
Custody Commitment

THREE STEPS OF 
INVOLUNTARY CIVIL COMMITMENT 
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Crisis Help

Get to the hospital 
for examination 
(& stabilization if 
needed)

Hold on

Stay in a safe place 
and receive treatment 
while we get to a final 
hearing.

Hearings 
(Temporary and Final)

Determines: 
- Inpatient / Outpatient
- Temporary / Extended 

Court Ordered 
Mental Health 

Services
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Temporary 
Inpatient 
H&S code 
574.034

Temporary 
Outpatient 

H&S code 
574.0345

Extended 
Inpatient 
H&S Code 
574.035

Extended 
Outpatient 

H&S Code 
574.0355 

InpatientOutpatient

Extended

Temporary

Most Restrictive

Least Restrictive

COURT-ORDERED MENTAL HEALTH SERVICES 



DIVERT  TO  WHAT? 
USING THE ELIMINATE THE WAIT TOOLKIT 

TO CREATE DIVERSION OPTIONS

Brick-and-Mortar 
Buildings are NOT 
always needed for 

Diversion. 

Your County has 
Options 



DIFFERENT STRATEGIES FOR 
DIFFERENT PEOPLE



MENTAL HEALTH COURTS IN TEXAS

 Total Counties with 1 or more Specialty Court 52
 Total Counties with 1 or more MHC Program 25

(adult/juvenile combined)

 Total Adult MHC Programs 27
 Total Juvenile MHC Programs 11



COUNTIES WITH AN ADULT MH COURT (20)

Bexar Kaufman

Bowie McLennan

Cameron Medina

Comal Midland

Dallas Montgomery

Fort Bend Potter

Galveston Tarrant

Harris Travis

Hays Uvalde

Hidalgo Val Verde



COUNTIES WITH A JUVENILE MH COURT (10)

Cameron Fort Bend 

Collin Grayson

Dallas Harris 

Denton Hidalgo 

El Paso Jefferson





COMPETENCY RESTORATION IN TEXAS 

More than 2500 people 
are currently on Texas’ 

forensic waitlist

Nearly 70% State 
Hospital Beds in Texas 
are currently utilized by 

forensic patients

Over the past 20 years, 
Texas has seen a 38% 

increase in rates of 
people found 

incompetent to stand trial
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COMPETENCY RESTORATION 

Under Texas CCP Chapter 46B, the court must stay an individual’s criminal 
proceeding if the court determines there is evidence to support a finding of 
incompetency to stand trial -- that the person is not able to consult with their 
attorney with a reasonable degree of rational understanding and lacks a rational and 
factual understanding of the legal proceedings (46B – incompetency). 
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OVERVIEW OF THE 
COMPETENCY PROCESS

21

• Criminal Charge (Felony or Misdemeanor Punishable by Confinement)
• Competency Issues Raised by Any Party or Court Suggestion
• Informal Inquiry by the Court
• Examination of Defendant
• Findings
 Competent to Stand Trial
 Incompetent to Stand Trial, Restorable in the Foreseeable Future
 Incompetent to Stand Trial, Not Restorable in the Foreseeable Future
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Suggestion of 
Incompetency

Court required to 
conduct informal 

inquiry.
Is there “some 

evidence from any 
source” that would 

support a finding that 
Defendant may be 

incompetency?

If some credible 
evidence suggests 
incompetence, the 

court MUST:

1) stop the case &

2) order a 
competency 
examination

Court SHALL hold a 
competency trial 

(limited by some 
exceptions)

Once the issue is raised…
High level overview of Tex. Code Crim. Pro. art. 46B.004 & 46B.005 

Once there is a mere suggestion of incompetency, the court is legally bound
to move forward with the competency route.



JCMH developed a proposal for the 88th Session: when a defendant is found IST and 
is charged with a with a class B misdemeanor or a nonviolent misdemeanor and has 
not been convicted in the previous two years of an offense that resulted in bodily 
injury to another person, then the default procedure would be to order outpatient 
competency restoration (OCR) services.

If there is no OCR available, either because the community does not have OCR or 
the defendant cannot be placed in an OCR program within 14 days of the Judge’s 
order, then the matter would be set for a referral to civil commitment under Code of 
Criminal Procedure 46B subchapter F—Civil Commitment Charges Dismissed. 

Competency Evaluation Should be Reserved for Cases 
where the State has a Strong Interest in Prosecution



CHECKLISTS FOR BETTER DIVERSION 
AND COMPETENCY PRACTICES 
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ELIMINATE THE WAIT: BEST PRACTICES IN 
COMPETENCY RESTORATION
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Alternatives to Inpatient 
Competency Restoration  

Services

Oupatient Competency 
Restoration and Jail-based 
Competency Restoration 
services are designed for 
people with MI who are found 
incompetent to stand trial and 
are court-ordered to participate 
in competency restoration 
treatment. These options 
should be considered in 
addition to inpatient 
competency restoration 
services.

Active Waitlist Monitoring 

Jail administrators, jail medical 
staff, local mental 
health/behavioral health 
authorities, the courts, and 
state hospitals should work 
together to actively monitor 
people on CCP 46B 
commitments. 

Court Policies and 
Procedures

Efficient court policies such 
as a single point-of-contact 
between the court and the 
state hospital; an efficient 
process for communicating 
between courts and state 
hospitals; coordination for 
medication

Education and Awareness

Competency evaluation orders 
are often tied to a well-intended, 
but inaccurate, understanding of 
competency restoration services. 
Promoting education of CR and 
the IST process can help ensure 
that all Texans receive care at the 
right time and place, and that CR 
is reserved for only appropriate 
cases. 



JCMH BENCH BOOKS
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JCMH Bench Books



JCMH FORMS 
BANK
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JCMH Technical Assistance

Bench Books
MH Law

Training & TA
MH Court 
Support

Peer 
Networking

Legislative 
Initiatives Video Library



THANK YOU! 
Thank you!

JCMH@txcourts.gov

mailto:JCMH@txcourts.gov
mailto:JCMH@txcourts.gov
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